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Court of Appeals of the District of Columbia 


No. 5213 

i 

John Stanley Lachowicz, Appellant, 

vs. 

Esma Maybee Lachowicz. 


a Supreme Court of the District of Columbia. 

Equity. No. 50724. 

| 

Esma Maybee Lachowicz, Plaintiff, 

vs. i 

John Stanley Lachowicz, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the above-entitled 
cause, to wit: 

i 

1 Amended Bill of Complaint. \ 

Filed February 5, 1930. 

In the Supreme Court of the District of; Columbia, 

Holding an Equity Court. 

Equity. No. 50724. 

i 

Esma Maybee Lachowicz, Plaintiff, 

vs. 

John Stanley Lachowicz, Defendant. 

The amended bill of complaint of Esma Maybee Lacho¬ 
wicz respectfully represents to this Honorable Court as 
follows: 
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J. S. LACHOWICZ VS. ESMA M. LACHOWICZ. 


1. That the plaintiff and defendant are citizens of the 
United States and residents of the District of Columbia 
and have been residents for more than 3 years last past 
preceding the filing of this bill; that both parties are of 
full age and plaintiff brings this suit in her own right and 
defendant is sued in his own right. 

2. That the plaintiff, Esma Mavbee Lachowicz was law¬ 

fully married to the defendant, John Stanley Lachowicz, 
on to wit,-, 1927, at Media, Pennsylvania, by a Jus¬ 

tice of the Peace authorized to perform the services of 
matrimony. That there was born to the plaintiff and de¬ 
fendant one child, to wit, John Stanley Lachowicz, Jr., 
who was bom on March 23, 1928. 

3. That thereafter the plaintiff and defendant cohabited 
together as husband and wife in the District of Columbia 
until to wit, January 6, 1929, when without good and valid 
cause, nor any stated reason, the said defendant refused 
admittance of said plaintiff and their baby to their home. 
That thereafter, on to wit, January 16, 1929, this plain¬ 
tiff instituted a suit for a limited divorce in the Su- 

2 preme Court of the District of Columbia. That 
thereafter, the said defendant came to the plaintiff 
and represented to her that if she would return to the home 
of the defendant, that he would refrain from his unlawful 
actions in the future and upon the further promise by the 
defendant to the plaintiff that the defendant would be a 
good and faithful husband, the said plaintiff returned to 
their home with their child. That upon the aforesaid rec¬ 
onciliation of the plaintiff and the defendant, this plain¬ 
tiff caused the suit heretofore referred to to be dismissed 
on to wit the 15 day of February, 1929, and this plaintiff 
returned to the home of the defendant, and cohabited with 
the said defendant in the District of Columbia until, No¬ 
vember 23, 1929, when, by reason of the defendant’s ex¬ 
treme cruelty and abusive the plaintiff was forced to leave 
the home of the defendant as will more fully hereinafter 
appear. 

4. Plaintiff avers the fact to be that the aforesaid recon¬ 
ciliation was effected by the defendant through fraud and 
trickery, and shortly after plaintiff and defendant resumed 
cohabitation, the defendant informed the plaintiff that he 
never intended to keep any of the promises he had made 
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J. S. LACHOWICZ VS. ESMA M. LACHOWICZ. 3 

to be a good and faithful husband in order to get the plain¬ 
tiff to return to his home but that he had realized that bv 
reason of his actions in forcing* the plaintiff from his home, 
that he would be legally responsible for the support and 
maintenance of the plaintiff and their child and that his 
object in falsely promising to be good was to! get her back 
and to make her suffer to such an extent that;she would be 
forced to leave his home and then he would not be bound 
to support plaintiff and their child. 

* # # * # * 1 * 


6. Plaintiff further avers that in accordance with the 


threats made against her by the defendant, the said defend¬ 
ant commenced a svstematic course of crueltv and 

* i •/ 

3 abuse towards the plaintiff, using insulting and 
vulgar language towards her and calling her vile 
names and epithets; striking her about the face and body, 
so as to require the services of a physician, so that the 
physical and mental condition of this plaintiff became such 
that it was absolutely essential for her to leave the home 
of the defendant on November 23, 1929, and seek shelter 
with her parents, which action on the part of the plaintiff 
the defendant had maliciously and deliberately planned 
to bring about so as to carry out his threat that he would 
make her suffer so that she would have to leave him. 

7. That heretofore to wit in April of 1929, the defendant 
in accordance with his plan of maltreatment, did strike the 
plaintiff with his hands and fists and bruise; the plaintiff 
about her head and body, the occasion of said assault being 
without justification or excuse by the defendant. 

8. That heretofore to wit on September 14, 1929, the de¬ 
fendant in accordance with his plan of maltreatment did 
strike the plaintiff with his hands and fists about the plain¬ 
tiff’s face which required this plaintiff to seek medical 
attention, the occasion of said assault being without justi¬ 
fication or excuse by the defendant. 

9. That the said defendant, over the protests of this 
plaintiff, did leave the plaintiff alone at least once a week 
and would associate with men of ill repute and that on here¬ 
tofore to wit, October 8, 1929, a Detective of the Metro¬ 
politan Police Department of the District of Columbia, con- 

2—5213a 
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J. S. LACHOWICZ VS. ESMA M. LACHOWICZ. 


ducted a raid in the premises where defendant was visiting. 
That the said defendant admitted to the plaintiff that he 
was associating with men of type hereinbefore set forth, but 
the defendant would not refrain from his actions, 
4 which actions cause this plaintiff mental distress. 

10. That during the entire period during which 
plaintiff and defendant lived together as husband and wife 
in the District of Columbia, the defendant failed and re¬ 
fused to furnish the plaintiff and their child with clothes and 
other necessities required by said plaintiff and their child 
and did at divers times during said time mentally and physi¬ 


cally maltreat and injure this plaintiff until the plaintiff 


was required to leave the home of the defendant as hereto¬ 


fore set forth. 


11. Plaintiff further avers the fact to be that all of the 


acts heretofore complained of were not caused by any mis¬ 
conduct or actions on the part of this plaintiff, but avers the 
fact to be that she has always been a loving, kind and! 
devoted wife. 


12. That the defendant is employed as a Patent Attorney 
in the office of Byrnes, Townsend and Brickenstein and has 
an income of $3,000 per year. That upon information and 
belief, this plaintiff avers that the defendant has large sums 
of money on deposit in the Morris Plan Bank of Washing¬ 
ton and the Washington Loan and Trust Company, and 
that he is an investor in the stock market. Plaintiff avers 


that she is not learned in any occupation and the child of 
the parties hereto is of such tender years as to require the 
constant care and attention of the plaintiff. Plaintiff fur¬ 
ther avers the fact to be that during the time plaintiff and 
defendant were living together as man and wife, that while 
the defendant refused to furnish the plaintiff and her child 
with clothes and other necessities, the said defendant was 
contributing toward the support of his brothers and sisters 
in the State of Connecticut, in various sums monthly, send¬ 
ing home sometimes as much as $80 per month to his family. 

Wherefore the premises considered, this Plaintiff 


5 prays: 

1. That process may issue directing the said de¬ 
fendant to appear herein on a day certain and answer the 
exigencies of this bill. 
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2. That the plaintiff be awarded the custody of the minor 
child of the plaintiff and defendant pendente life; and that 
the defendant be required to pay to the plaintiff a sum of 
money as alimony pendente lite for the support and mainte¬ 
nance of the plaintiff and her child. 

3. That upon a final hearing of this bill the plaintiff be 
awarded a divorce a mensa et thoro; permanent alimony 
for the support and maintenance of herself and child and 
the permanent custody of the child of plaintiff and 
defendant. 

4. That the defendant be required to pay counsel fees 
and court costs. 

5. And for such other and further relief as the nature of 

this case may require and to the court may seem just and 
proper. i 

ESMA MAYBEE LACHOWICZ. 

ALBERT W. JACOBSON, 

Attorney for Plaintiff. j 

District of Columbia, To ivit: 

' j 

I, Esma Maybee Lachowicz, on my oath depose and say 
that I have read the foregoing* amended bill of complaint 
by me subscribed and know the contents therein contained; 
that the matters and things therein stated as upon personal 
knowledge are true and those stated as upon information 
and belief I believe to be true. 1 

ESMA MAYBEE LACHOWICZ. 

6 Subscribed and sworn to before me this 4 day of 

Februarv 1930. 

BARNEY ROBINS, [seal.] 
Notary Public , D. C. 

Let this Amended Bill be filed. Feb. 5, 1930. 
ALFRED A. WHEAT, 

Justice. j 

Motion For Alimony. 

Filed February 5, 1930. 

• •*•#*>* 

Comes now the plaintiff by her attorney and moves this 
Honorable Court to grant her alimony pendente lite for 
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the support and maintenance of herself and minor child; 
and to also pass an order herein awarding the minor child 
of plaintiff and defendant to the plaintiff. 

ALBERT W. JACOBSON, 

Atty. for Plaintiff. 


To John Stanley Lachowicz, 

1319 F St. X. W., 

Washington, D. C.: 

Please take notice that the aforegoing motion will he 
called to the attention of the Court on Friday next, Febru¬ 
ary 7, 1930, at 10 o'clock a. m. or as soon thereafter as 
counsel can be heard. 

ALBERT W. JACOBSON, 

Atty. for Plaintiff. 

7 Motion. to Dismiss Amended Bill of Complaint. 

Filed February 11, 1930. 
***#### 

Comes now the defendant, by his attorney, and moves 
the Court to dismiss the amended bill of complaint filed 
in the above-entitled cause, and for cause assigns the fol¬ 
lowing grounds: 

1. That said amended bill of complaint is indefinite and 
uncertain, and fails specifically to alleged facts sufficient 
to constitute a cause of action. 

2. That said amended bill of complaint charges no 
specific act of cruelty occurring subsequent to September 
14, 1929, and affirmatively shows condonation bv continu- 
ous cohabitation until November 23, 1929. 

JEAN M. BOARDMAN, 
Attorney for Defendant. 

To Albert W. Jacobson, Esquire, 

Attorney for Plaintiff: 

Please take notice that the above motion will be for hear¬ 
ing on Friday, February 14, 1930, at 10:00 A. M., or as 
soon thereafter as counsel can be heard. 

JEAN M. BOARDMAN, 

Attorney for Defendant. 
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Motion to Strike. 
Filed February 11, 1930. 


* 


# 


Comes now the defendant, by his attorney, land moves 
the Court to strike out of the amended bill of complaint 
filed in the above-entitled cause paragraph 5 thereof and 
Exhibits A and B annexed thereto, upon the ground that 
the matter contained in said paragraph and; exhibits is 
impertinent and scandalous. 

JEAN M. BOARDMAN, 

Attorney for lief end ant. 
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To Albert W. Jacobson, Esquire, 
Attorney for Plaintiff: 


Please take notice that tlie above motion will be for hear¬ 
ing on Friday, February 14, 1930, at 10:00 A. M., or as 
soon thereafter as counsel mav be heard. 

JEAN M. BOARDMAN, 
Attorney for Defendant. 

Order Overruling Motion to Dismiss and Granting Motion 

to Strike. 

Filed February 17, 1930. j 




* 


* 


# 


Upon consideration of the motion to dismiss the amended 
bill of complaint and the motion to strike iii the above 
entitled cause, filed herein on the 11th day of February, 
1930, and after argument by counsel for the plaintiff and 
defendant, it is bv the Court this 17" day of February, 
1930, ; 

Ordered, that the motion to dismiss the amended bill of 
complaint be, and the same hereby is, overruled. 

It is further ordered, that the motion to strike out para¬ 
graph 5 and Exhibits A and B of the amended;bill of com¬ 
plaint be, and the same hereby is, granted. 

ALFRED A. WHEAT, 

Justice. 
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Order for Alimony Pendente Lite, &c. 

Filed February 17, 1930. 

• / 


Upon consideration of the motion for alimony pendente 
lite and for the custody of the minor child of plaintiff and 
defendant, filed herein on the 5th day of February, 1930, 
and after argument by Counsel for the plaintiff and de¬ 
fendant, it is by the Court this 17" day of February, 
1930, 


9 Ordered, that the defendant, John Stanley 

Lachowicz, pay to the plaintiff, Esma Maybee 
Lachowicz, the sum of One Hundred Dollars ($100.), per 
month, as alimony pendente lite for the support and 
maintenance of the plaintiff and the minor child of the 
plaintiff and defendant, said sum payable in two monthly 
instalments of $50.00 each, the first payment due and pay¬ 
able on February 14, 1930, 

•> ' * 

And it is further ordered, that the custody of the minor 
child of the plaintiff and defendant is hereby awarded to 
the plaintiff, with the right of the defendant to see said 
child at such reasonable times and places as may not unduly 
interfere with the health of said child. 


ALFRED A. WHEAT, 

Justice. 


From the above order the defendant notes an appeal to 
the Court of Appeals of the District of Columbia, and the 
penalty of the supersedeas bond is hereby fixed in the 
amount of $2,000.00. 

ALFRED A. WHEAT, 

Justice. 


Memorandum. 

March 7, 1930.—Supersedeas Undertaking on Appeal 
($2000.00) approved and filed. 
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10 Assignment of Error. 

Filed March 21,1930. j 

i 

* * * 

Comes now the defendant, by his attorney, and says that 
the Court erred— 

1. In den vim? the defendant's motion to dismiss the 
amended bill of complaint. 

2. In awarding alimony pendente lite to the plaintiff. 

JEAN M. BOAR OMAN, 
Attorney for Defendant. 


Service acknowledged this 20 dav of March, 1930. 

ALBERT W. JACOBSON, 

Attorney for Plaintiff. 

Designation of Record. 

Filed March 21, 1930. 


The Clerk will please prepare a transcript of record in the 
above-entitled cause on appeal to the Court of Appeals of 
the District of Columbia, and include therein the following: 

1. Amended bill of complaint, omitting portions stricken 
therefrom, i. e., paragraph 5 and exhibits A and;B. 

2. Motion for alimony pendente lite. 

3. Motion to dismiss amended bill of complaint. 

4-. Motion to strike. 

5. Order denying motion to dismiss. 

6. Order for alimony pendente lite, and note of appeal. 

7. Memorandum of filing of undertaking on appeal. 

8. Assignment of error. 

11 9. This designation of record. 

JEAN M. BOARDMAN, 
Attorney for Defendant. 

Service acknowledged this 20 dav of March, 1930. 

ALBERT W. JACOBSON, 

Attorney for Plaintiff. 
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Supremo Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 11, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in cause Xo. 50724 in Equity, wherein Esma Maybee 

Lackowicz is Plaintiff and John Stanlev Lachowicz is De- 

* 

fendant, as the same remains upon the files and of record 
in said Court. 

In testimonv whereof I hereunto subscribe niv name and 

affix the seal of said Court, at the City of Washington, in 

said District, this 6th dav of Mav, lOof). 

• * > 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 5213. John Stanley Lachowicz, appellant, vs. Esma 
Maybee Lachowicz. Court of Appeals, District of Colum¬ 
bia. Filed Mav 15, 1930. Honrv W. Hodges, Clerk. 


(4516) 





««$ m .TTTSTinr -mcur- 


CO»J;>T OF APPEALS, 
DiSTRiCT C~ COLUMBIA 
FILED 



IN THE 


Court of Appeals, district of Columbia 


April Term, 1930. 


Xo. 5213. 


John Stanley Lachowicz, Appellant, 

vs. 

Esma Maybee Lachowicz, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


Alvin L. Xewmyer, 

Albert W. Jacobson, 

Attorneys for Appellee. 


PKX88 or Bybok S. Adams. Washington, D. C. 






IN THE 


Court of Appeals;, ©(strict of Columbia 


April Term, 1930. 


No. 5213. 


John Stanley Lachowicz, Appellant, 

i 

vs. j 

Esma Maybee Lachowicz, Appellee . 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT OF THE CASE. 

This is an appeal from an order for alimony pen¬ 
dente lite made by the Supreme Court of the District 
of Columbia. 

The appellee herein, Esma Maybee Lachowicz, was 
the plaintiff in the proceedings below and on the 5th 
day of February, 1930, filed an amended bill of com¬ 
plaint for a divorce a mensa et thoro against the 
appellant herein, John Stanley Lachowicz, who was 
the defendant in the proceedings below. The amended 
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bill of complaint alleged among other things, the 
following: 

That the appellant and appellee lived together as 
man and wife until January 6, 1929, when without 
good and valid cause, the appellant refused the ap¬ 
pellee and her infant child admittance to their home 
and she was required to institute a suit for a lim¬ 
ited divorce. That thereafter upon representations 
made to the appellee by the appellant that he would 
be a good and faithful husband, the appellee was in¬ 
duced to return to him and she dismissed her suit. 
That after the resumption of marital relations, the 
appellant stated to the appellee that he never in¬ 
tended to keep any of the promises he had made and 
that he would make her suffer to such an extent that 
she would be forced to leave him and that he would 
not be bound to support her or the child. The ap¬ 
pellee further alleged that the appellant commenced 
a systematic course of cruelty and abuse towards her, 
using insulting and vulgar language and calling her 
vile names and epithets and that he physically as¬ 
saulted and beat her to such an extent that she re¬ 
quired the services of a physician and that her phy¬ 
sical and mental condition became such that it was 
absolutelv essential for her to leave the home of the 
appellant on November 23, 1929, and seek shelter with 
her parents, which action the appellant had maliciously 
and deliberately planned. The amended bill further 
alleged two specific acts of physical violence, the first 
having taken place in April, 1929, and the second on 
September 14, 1929, such physical violence necessitat¬ 
ing medical attention. That the appellant was as¬ 
sociating with men of ill repute and was in premises 
with such persons when a raid was conducted by the 
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Police Department and that he would not refrain 
from such associations, which caused the appellee 
mental distress. That he failed and refused to fur¬ 
nish the appellee and infant child with clothes and 
other necessities required and did at divers times 
during their entire married life mentally and physi¬ 
cally maltreat and injure the appellee until she was 
required to leave the home of the appellant; That 
the acts complained of were not caused by any acts 
or misconduct of her own and that she was always a 
kind, loving and devoted wife. That the appellant is 
a patent attorney with an income of $3,000. per year 
and that he has large sums of money on deposit in 
various banks and speculates in stock. That; during 
the entire time appellant and appellee lived together, 
that while the appellant failed and refused to prop¬ 
erly provide for the appellee and infant, did send 
various sums of money to his family for the support 
of his brothers and sisters. 

The contents of the entire amended bill of com¬ 
plaint is contained in the transcript of record filed 
herein (R. 1-5). 

The appellant filed a motion to dismiss the amended 
bill of complaint, which the lower court denied and 
the appellee was thereafter awarded an allowance 
as alimony pendente life for the support of!herself 
and infant child, from which order the appellant 
appealed. Appellant did not file any answer or affi¬ 
davits in denial of the allegations of the amended 
bill of complaint. 
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ARGUMENT. 

1. The Court was correct in denying the appel¬ 
lant’s MOTION TO DISMISS THE AMENDED BILL OF 
COMPLAINT. 

Section 966 of the Code of laws for the District of 
Columbia, provides as follows: 

“A divorce from the bond of marriage may be 
granted only where one of the parties has com¬ 
mitted adultery during the marriage; Provided 
that in such case the innocent party only may re¬ 
marry; but nothing herein contained shall pre¬ 
vent the remarriage of the divorced parties to 
each other; And Provided, that legal separation 
from bed and board may be granted for drunk¬ 
enness, cruelty or desertion.” 

The first question involved in this case is whether 
or not the amended bill of complaint contains suffi¬ 
cient allegations of acts of cruelty, which allegations 
if substantiated bv the evidence, would entitle the 

v 7 

appellee to a decree for a divorce a mensa et thoro, 
under the provisions of Section 966. 

In the case of Waltenberg vs. Waltenberg, de¬ 
cided May 5, 1924, 54 D. C. App. 383, the Court said: 

“It is difficult to lay down any definite rule as 
to what constitutes cruelty within the provisions 
of this Statute. It is clear, we think, that it is 
not necessary that the conduct be limited to such 
physical treatment as would endanger life or 
health. While there are two instances of assault 
in the present case, even this is not necessary, 
if other conditions are present, to bring the case 
within the Statute. The conduct of the offend¬ 
ing party, in the absence of assault, may be such 
as to make life intolerable, and thereby amount 


to such cruel treatment as to justify a decree of 
separation. 

At common law, separation, on grounds of 
cruelty, could only be decreed where actual vio¬ 
lence had been committed, which endangered life, 
limb, or health, or where the conditions were 
such as to create reasonable apprehension of such 
violence. In other words, the element of mental 
suffering and distress or injury, in the absence 
of violence or threatened violence, was Excluded. 
That rule, however, no longer prevails in this 
country. We have advanced beyond the rigors 
of the common law, which permitted a husband 
to whip his wife with a stick not larger than 
could be passed through the wedding ring. 

To bring the case within the statute, it is suffi¬ 
cient if the evidence, in the absence of physical 
violence, establishes conduct which creates a state 
of mind which operating upon the physical sys¬ 
tem, produces the bodily injury.” 


The aforegoing decision definitely establishes as to 
what constitutes cruelty in this jurisdiction sufficient 
to warrant a decree under the provisions of Section 
966. The amended bill of complaint not only con¬ 
tains the specific allegations of physical violence re¬ 
quired, but also alleges conduct on the part of the 
appellant which created a state of mind which oper¬ 
ated upon the physical system and produces bodily 
injury. The attention of the court is respectfully 
directed to the allegation contained in paragraph 6 
of the amended bill of complaint, as follows: 


“6. Plaintiff further avers that in accordance 
with the threats made against her by! the de¬ 
fendant, the said defendant commenced a sys¬ 
tematic course of cruelty and abuse towards the 
plaintiff, using insulting language towards her 
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and calling her vile names and epithets; striking 
her about the face and body so as to require the 
services of a physician, so that the physical and 
mental condition of this plaintiff became such 
that it was absolutely essential for her to leave 
the home of the defendant on November 23, 1929, 
and seek shelter with her parents, * * * (R. 3). 

Certainly it cannot be said that the aforegoing alle¬ 
gations, in addition to the specific acts of cruelty, 
coupled with the other allegations in the amended 
bill of complaint, are ambiguous. 

It is respectfully submitted that the allegations 
contained in the amended bill of complaint, if sub¬ 
stantiated by the evidence, would warrant a decree 
in favor of the appellee. 

The second question raised by the appellant and 
which seems to be the one upon which he most relies, 
is that the continuance of cohabitation from the date 
of the last specific act of violence on September 14, 
1929, to the date of separation on November 23, 1929, 
constitutes a condonation of the acts of cruelty. 

Before going into the numerous authorities which 
look with great disfavor upon appellant’s contention, 
a careful analysis of the allegation contained in para¬ 
graph 6 of the amended bill of complaint will disclose 
that the acts of cruelty complained of continued up 
to and was the cause of the separation on Novem¬ 
ber 23, 1929. Nowhere in the amended bill of com¬ 
plaint can it be gathered that there was any implied 
or actual condonation, but on the contrary there is a 
specific allegation that the acts of cruelty continued 
up to and was the actual cause of the separation 
on the date alleged. 

In the case of Marshall vs. Marshall, 55 App. D. C., 
175, the court said: 
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“* * * Condonation means the pardon of an 
offense; the voluntary overlooking or implied 
forgiveness of an offense, by treating the of¬ 
fender as if it had not been committed. It is 
made with an implied condition that the offense 
will not be repeated/’ j 

In discussing the question of condonation, a dis¬ 
tinction is made between condonation of cruelty and 
condonation of adultery. Subsequent sexual cohabi¬ 
tation with knowledge of adultery is a condonation or 
forgiveness; but, on the contrary, cruelty as a ground 
of separation is generally, perhaps always, a course 
of conduct, rather than a single act. The effort to 
endure unkind treatment as long as possible is com¬ 
mendable. Therefore, sexual cohabitation after acts 
of cruelty cannot be considered as condonation, in the 
sense in which it would be after an act of adultery. 

Doe v. Doe, 5 N. Y. Supp. 514. 

Reynolds vs. Reynolds, 42 N. Y. (3| Keyes) 
368. 

A careful survey of the authorities on the question 
of condonation in so far as the question of cruelty 
is concerned, discloses that: 

The forbearance of the wife, and her efforts 
to prevent the scandal of an open rupture, ought 
not to operate to her prejudice. 

| 

Phillips vs. Phillips, 1 Ill. App. 245. 

Perkins vs. Perkins, 6 Mass. 669. 

Doose vs. Doose, 198 Ill. App. 387. 

Lynch vs. Lynch, 71 So. 195. 

Hickman vs. Hickman, 176 N. W. 698. 

Saville vs. Saville, 203 Pac. 584. j 

Turner vs. Turner, 44 Ala. 437. 

Bliss vs. Bliss, 161 Mo. App. 70. 
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Forbearance by the wife after the first in¬ 
stance of Cruelty, is not a condonation. For¬ 
bearance of the wife and her patience in bear¬ 
ing with the cruel treatment of her husband in 
the hope of his reform should not be confounded 
with or construed as a condonation or reconcilia¬ 
tion. Forbearance and cohabitation after acts 
of extreme cruelty do not bar an action for di¬ 
vorce. 

Tackaberry vs. Tackaberry, 101 Mich. 102. 

Hollister vs. Hollister, 6 Pa. 449. 

Cass vs. Cass, 34 La. Ann. 611. 

Terrell vs. Boarman, 34 La. Ann. 301. 

Hartnett vs. Hartnett, 55 Iowa 45. 

Gholston vs. Gholston, 31 Ga. 625. 

Sesterhen vs. Sesterhen, 60 Iowa 333. 

Guthrie vs. Guthrie, 26 Mo. App. 566. 

Austin vs. Austin, 172 Mich. 620. 

And it has been held that cohabiting from one to 
five weeks after the husband’s cruel and abusive 
treatment, before leaving him, the immediate cause 
of the leaving being a renewal of abusive treatment, 
does not, constitute a condonation by the wife, as a 
matter of law, of the prior abusive treatment, the 
condition on which condonation rested having been 
broken. 

Osborn vs. Osborn, 174 Mass. 399, 54 N. E. 

868 . 

It is conceded by the appellant that condoned acts 
of cruelty will be revived by a repetition thereof, and 
that the appellee in this case would be entitled to a 
limited divorce if she could prove that the appellant 
committed acts of cruelty during the period between 
September 14, 1929, and November 23, 1929. 

With this concession on the part of the appellant in 
mind, coupled with the specific allegations of physical 
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violence and the allegations contained in paragraph 
6 together with the remaining allegations of the 
amended bill and the numerous authorities cited 
above, it is respectfully submitted that the Court 
did not err in overruling the appellant’s motion to 
dismiss the amended bill of complaint. 

i 

2. The court did not err in awarding alimony 

PENDENTE LITE TO THE APPELLEE FOR THE SUPPORT 
OF HERSELF AND CHILD. 

It is conceded by the appellant that if the court 
did not err in dismissing the amended bill of com¬ 
plaint, that the appellee was entitled to an ; award 
of alimony pendente life for the support of herself 
and child. In the absence of an answer or affidavits 
denying the allegations of the amended bill of com¬ 
plaint, the appellee has established a prima facie case. 

CONCLUSION. 

The amended bill of complaint filed herein cannot 
be considered piece meal. It must be taken and con¬ 
sidered in its entirety. There is nothing ambiguous 
about the specific allegations of physical violence 
nor of the continuance of the acts of crueltv : to the 
date of separation. The allegations of the amended 
bill of complaint, if substantiated by the evidence, 
are sufficient to warrant the appellee the relief under 
the provisions of Section 966 of the Code of Laws. 

It is respectfully submitted that the order of the 
Court below was correct and should be affirmed. 

Respectfully submitted, 

Alvin L. Newmyeb, 

* i 

Albert W. Jacobson, 

Attorneys for Appellee . 


